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13 Key Points
Landowners Should
Know About

Conservation Easements

A Conservation Easement (CE) conveys to a third party, either a land trust or
government entity, the right to control the use of the private property being
encumbered for a “conservation purpose.” It is marketed as a way for
landowners to ensure their property will remain in a natural state, protected
from future development forever. They are told their current use of the land
will continue, such as agricultural use. For this consideration they are offered
an income or estate tax deduction and other financial benefits. Landowners
are rarely presented with the downside of conservation easements, and there
are many.

It is the landowner’s right to decide whether or not to place a conservation
easement in perpetuity on their land. But once they do, that land no longer
retains the characteristics of private property because the control of that
property now belongs to the easement holder. The conservation purpose is
now the priority purpose for the land.

Existing activities may be protected, but if there is conflict between these and
the conservation purpose, it is the landowner’s use that must give way. The
protected activities of the landowner must be specifically enumerated in the
contract. If the landowner needs to make changes to those uses, it must be
agreed to by the easement holder. And if you must get permission to use
your land, you don’t really own the property.
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1. Land under a conservation easement is
no longer Private Property.

The fundamental problem with conservation
easements is that they willingly convey primary
control of the property to a third party,
rendering the fundamental right of “private
property” void. Control of the land is the
essential element of a property right, but when
a landowner signs a conservation easement,
they convey this right away.

2. Conservation easements are more
accurately defined as Conservation
“Servitudes.”

What the environmental community has
labeled as a conservation easement (CE), more
accurately meets the definition of a
“conservation servitude.” CE’s create a
“negative servitude” on the land by preventing
the landowner from taking action on his
property. In contrast, an “affirmative easement
allows the landowner to make active decisions
and use of the land.

»

For example, when a road easement (an
affirmative easement) is conveyed across a
property, the easement holder is guaranteed
access, yet this limited right does not allow the
holder to dictate what use the landowner will
make of his property. Control of the property
remains with the landowner.

That is not the case with a conservation
easement, aka, “servitude.” In this case, the
primary control of the land is to ensure the
conservation purpose is met and not harmed
by any other actions on the land. The
landowner’s rights become sub-servient to the
conservation purpose. However, using the
term “servitude” instead of “easement,” would
dissuade many landowners from considering
the agreement. It is not surprising that the
environmental community chose the more
palatable, yet less accurate, terminology.

3. Does the conservation value become the
primary purpose of the land?

Yes. Once the easement is in place, the
conservation purpose for the land becomes the
dominate right that determines all other uses,
in perpetuity, and this is determined by the
land trust or governmental entity, not the
landowner.

4. Can the landowner change the use of the
land in the future?

No - When the CE agreement is created, a
“baseline assessment” of current productive
uses, such as livestock grazing, farming, existing
improvements, hunting and recreational uses,
is created and included as a part of the
contract. Typically, these uses are authorized to
continue at existing levels. For example, if you
need to repair an existing fence, you can do so,
but you will likely be prevented from adding a
new fence without express permission from the
holder of the easement.

The exception to this is if the contract plainly
allows for this change. However, this must be
done in such a way as to not infringe on the
conservation purpose now or in the future,
which will not be decided by the landowner,
but by the holder of the easement.

5. If the CE allows agricultural uses, will
these uses continue in the future?

Many landowners believe that the agricultural
use of the land will continue as agreed upon
when conveying the easement. However, this is
an assumption destined to fail.

The freezing of existing uses is problematic

because nature, advancements in technology
and science, and society’s preferences are

continually changing, and all activities that rely
on nature must change with it in order to
retain the best qualities of the land. But,
because of the restrictive easement terms,
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landowners no longer have the ability to make
reasonable changes in their operations as
required. This places the landowner in a
position of continuing activities that, over
time, are very likely going to become harmful
to the land, contrary to the conservation
purposes, and detrimental to the landowner’s
business.

However, the conservation easement holder,
i.e,, land trust or government agency, retains
maximum flexibility to modify activities to
fulfill the conservation purpose, such as
protecting endangered species habitat. When
the landowner’s activities and priorities collide
with the conservation purposes, it is the
conservation purpose that prevails.

When a conservation easement is placed on
land in perpetuity, it is the conservation
purpose that must be carried out. The
agricultural activity may continue.

6. Does the conservation easement protect
the land from development, forever?

No - Land with a conservation easement can
be condemned for a public purpose, as can any
other parcel, such as for new powerlines
connecting wind farms.

7. Can a land trust sell the conservation
easement to a governmental entity?

Yes - The easement can be sold to another land
trust or governmental entity. Unfortunately,
the conservation easement has become an easy
way to convey property sought by
governmental entities because it allows the
government to avoid public scrutiny generated
when seizing private property through
regulations, zoning or condemnation.

An article published by the National Center
for Public Policy (NCPP) in 2008, found that
two-thirds of The Nature Conservancy’s budget
was spent on purchasing conservation

easements from landowners and then reselling
these to government entities. The Nature
Conservancy (TNC) is arguably the largest land
trust in the world. In one example they site, TNC
resold an easement purchased for $1.2 million
directly to the Bureau of Land Management for
$1.4 million.

An additional concern is that many land trusts
receive federal funds for the acquisition of
conservation easements. In the same article
mentioned above, the NCPP found that TNC was
receiving $100 million annually for its
conservation easement program. The
conservation easement program is big business.

In areas where private landowners are being
approached by government entities to purchase
their land, and later approached by land trusts
offering to protect them and their property from
future development, seller beware. It may seem
like the preferable option, however, there are no
guarantees that the property won’t eventually end
up in the government’s control, as originally
planned.

8. Can the Landowner dissolve the
conservation easement if the IRS denies the
tax-deduction?

No - Many landowners encumber their property
with the conservation easement for the purpose of
reducing their income tax liability, or to reduce
the estate tax liability to their heirs upon their
death. To receive the tax-deduction, the IRS
requires the conservation easement to be: 1) in
place; 2) held by a land trust or government
entity; 3) for conservation purposes; and 4) in
perpetuity. If the IRS finds these requirements
have not been met, the deduction is denied.
However, the conservation easement is a binding
contract that continues. It is forever.
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9. Does a conservation easement devalue the
land?

Yes — In most cases the easement reduces the
taxable value of the land, causing property taxes
to go up for surrounding landowners, and the
revenue to states and counties for public
services to go down. Nebraska Department of
Revenue found that the Federal Wetlands
Reserve Easement devalued the land by 40
percent.

10. What benefit does the inheriting
generation receive?

None, except for the restrictions. The
landowner who signed the agreement can take
either an income-tax deduction, or estate-tax
deduction on the property. Once this has been
exercised, the inheriting generation receives no
additional financial benefit, however, they will
still be bound to the restrictive terms of the
easement, in perpetuity.

11. Would eliminating easements “in
perpetuity” better conserve lands?

Yes — Eliminating the “in-perpetuity” provision
at the state and federal level would allow the
next generation to decide if they want to
continue with the conservation servitude on
the land. There is a concept in property law
that the “dead hand” should not control land
beyond the grave, that the earth belongs to the
living. A term no longer than 30 years would
allow the current generation to place their land
in a conservation servitude, giving the next
generation the opportunity to change that path
if they so choose.

12. Would eliminating easements “in
perpetuity” better protect individual
liberties?

Absolutely - Taking this concept further, we
must ask the moral question of whether we
have the right to restrict the individual liberties
of future generations. We know that property
rights are essential to our ability to limit the
powers of government that threaten individual
liberty. A conservation easement diminishes the
control we have over our property and limits
our protections we have against government
tyranny, not just for today’s generation, but for
generations to come.

13. Are conservation easements being used to
accomplish the Biden Administrations 30x30
agenda?

Definitely — Conservation easements in
perpetuity are part of the lands that make up
the Department of Interior’s 12 percent figure
they reported as being “permanently
protected.” Numerous environmental
documents and Biden Administration policy
statements identify conservation easements as a
primary tool to move private lands into the
30x30 program.

Proponents of 30x30 identified early on that
they must convince landowners to “voluntarily”
enroll their lands into the conservation
programs and conservation easements in
perpetuity to make progress towards 30x30.
Sixty percent of America’s lands are still
privately owned today. These are some of the
most productive lands in the nation that
environmental elitists, profiteers and the
administrative state want to control.
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Every Action That Erodes
Property Erodes Liberty

Summary

The motivations of landowners to place conservation easements on their land are often well
intended. They want to protect the land from future development, ensure the agriculture use
continues, and receive a financial benefit. However, the conservation easement cannot guarantee
that any of these intentions will be met, and in the case of agriculture, it works against this interest
by preventing management flexibility.

Additionally, “in perpetuity” becomes the most important consideration of a landowner when
placing a conservation easement on their land. Their heirs or future owners of the land may not
want to continue the “conservation purposes” of the easement and desire to change the use of the
land to coincide with technological advancements, environmental changes, or a number of factors
undeterminable at the time the conservation easement is implemented, but they will never have
that option.

America’s landowners are more than just stewards of the land, which we have a moral obligation to
protect. We are also stewards of the property rights and the liberties they secure. When a
landowner sells the primary control of the land to a land trust or a government entity, they are
forever diminishing the ability of future generations to limit government’s power and encroachment
on individual liberty.

“The land shall not be sold in perpetuity, for the land is
mine. For you are strangers and sojourners with me.”

Leviticus 25:23

This paper is not intended to provide legal or tax advice. Anyone considering placing a conservation
easement on their land should consult with a knowledgeable attorney and tax consultant and weigh the
benefits, costs, and consequences of placing a conservation easement in perpetuity on their land.

American Stewards of Liberty © 2023
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“Conservation Easements: The Good, The Bad, and the Ugly,” by Dana Joel Gattuso. National
Center for Public Policy, Analysis # 569. May 1, 2008.

Nebraska Department of Revenue - Costs of Conservation Easements on Local Tax Base
https://americanstewards.us/wp-content/uploads/2022/04/2021-Fall-Conservation-Easement-
Presentation.pdf

Nebraska Statutory Language Giving Counties Authority to Deny or Approve a
Conservation Easement

Reasons for denial 76-2,112: (3) In order to minimize conflicts with land-use planning, each
conservation or preservation easement shall be approved by the appropriate governing body.
Such approving body shall first refer the proposed acquisition to and receive comments from
the local planning commission with jurisdiction over such property, which shall within sixty
days of the referral provide such comments regarding the conformity of the proposed
acquisition to comprehensive planning for the area. If such comments are not received within
sixty days, the proposed acquisition shall be deemed approved by the local planning
commission. If the property is located partially or entirely within the boundaries or zoning
jurisdiction of a city or village, approval of the governing body of such city or village shall be
required. If such property is located entirely outside the boundaries and zoning jurisdiction of
any city or village, approval of the county board shall be required. If the property is located in
the Niobrara scenic river corridor as defined in section 72-2006 and is not incorporated within
the boundaries of a city or village, the Niobrara Council approval rather than city, village, or
county approval shall be required. Approval of a proposed acquisition may be denied upon a
finding by the appropriate governing body that the acquisition is not in the public interest
when the easement is inconsistent with (a) a comprehensive plan for the area which had been
officially adopted and was in force at the time of the conveyance, (b) any national, state,
regional, or local program furthering conservation or preservation, or (c) any known proposal
by a governmental body for use of the land.

(4) Notwithstanding the provisions of subsection (3) of this section, the state, or any state
agency or political subdivision other than a city, village, or county, may accept an easement
after first referring the proposed acquisition to and receiving comments from the local
planning commission with jurisdiction over the property, which shall within sixty days of the
referral provide such comments regarding the conformity of the proposed acquisition to
comprehensive planning for the area. If such comments are not received within sixty days, the
proposed acquisition shall be deemed approved by the local planning commission.

“Conservation Easements: A Trap that Keeps on Trapping,” by Bonner Cohen, PhD. CFACT,
November 19, 2019.
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We produce issue guides
and policy briefings on key
property rights issues.

Sign-up or Donate to be
notified as they are released.

AMERICAN STEWARDS/

American Stewards of Liberty is a non-profit organization whose mission is
to restore property rights and the liberties they secure by defending the
use of our land, and restoring local control. American Stewards challenges
the policies seeking to undermine the ability to produce the food, fiber,
energy, and minerals our nation needs, and works to bring these into
alignment with full Constitutional protections.

If you would like to
receive the “30x30 Land
Grab" guide, indicate this
on the sign-up form

below. . . . .
Founded in 1992, American Stewards is a 501(c)(3) non-profit educational
organization. We are supported through annual memberships, donations
and program work with local governments.

Post Office Box 801 | Georgetown, Texas 78627
512-591-7843 | asl@americanstewards.us | www.americanstewards.us

Sign-Up Here

[] Sign me up for LIBERTY MATTERS, the online publication
covering the issues that impact my property rights.

[] Also, please email me the "30x30 Land Grab" Guide. | WOULD LIKE TO DONATE:

[]$25 []$50 []$100 [ ] Other$
Name: PAYMENT:
Email: .

[ ] Check Enclosed [ | Credit Card
Company:

CC#:
Address:

Exp: CVS

City, State, Zip:

We are a 501(c)(3) non profit. Gifts are
deductible as allowed by law.

AMERICAN STEWARDS/ Mail to: PO Box 801 Thank you for your generous donation.

7 22/% Georgetown, Texas 78627. Donate online at: www.americanstewards.us
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